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DEC S| ON

CRAI B, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on a request for reconsideration
by the South Bay Union School District (D strict) of the |ead

opi nion and concurrence in South Bay_Union School District (1990)

PERB Decision No. 791. The District alleges five prejudicial
errors of fact, six errors of law, and requests reconsideration
of the remedy. It further requests that all five Board nenbers
participate in the reconsideration and that the Board reopen the
record to admt the declaration of a District assistant
superi nt endent.
DI SCUSSI ON
In PERB Decision No. 791, a nmgjority of the panel held that

restrictions on an exclusive representative's right to file and



process grievances in its own nane was a nonnmandatory subject of
bargaining.! The majority thus concluded that, by insisting to

ihpasse on a restriction of the Southwest Teachers Association's
right to file grievances in its own nanme, the D strict violated

t he Educational Enploynent Rel ations Act (EERA or Act), section
3541.5, subdivision (c).?

The Board has promul gated a regul ati on which sets out the
paraneters for requests for reconsideration. PERB Regul ation
32410, subdivision (a) provides, in pertinent part, that:

Any party to a decision of the Board itself
may, because of extraordinary circunstances,
file a request to reconsider the decision
within 20 days followi ng the date of service
of the decision. . . . The grounds for

requesting reconsideration are limted to
clainms that the decision of the Board itself

'While a majority of the panel concluded that restrictions
on an exclusive representative's right to file grievances in its
own nanme is a nonmandatory subject of bargaining, the two nenbers
did so using differing |egal analyses. In the | ead opinion
Menber Craib utilized a nodified version of the test set out in
Anaheim Union H gh_School District (1981) PERB Decision No. 177,
at pages 4-5. (See South Bay |lead opinion at pp. 13-14.) In the
concurrence, Menber Cam|li found that, pursuant to section
3543.1, subdivision (a), an exclusive representative has a
nonwai vabl e statutory right to file and process grievances in its
own nanme. (See concurrence at pp. 24-25.)

2EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5, subdivision (c)
provi des:

It shall be unlawful for a public schoo
enpl oyer to:

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.
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contains prejudicial errors of fact, or newy

di scovered evidence or |aw which was not

previ ously available and could not have been

di scovered with the exercise of reasonable

di i gence.
Wth this standard in mnd, we will discuss the District's
argunents in support of its request for reconsideration.

The District first asserts that the |ead opinion contains a
prejudicial error of fact on page 4, where the opinion states
that the District refused to change its position on Article
13.415, the contract provision which linits the Association's
right to grieve.® The District contends that it did, indeed,
change its original position on the |anguage of section 13.415.
The District offered to nodify the previous contract |anguage to
include a clause that would have required the Aséociation's
consent before a matter could be taken to advisory arbitration.
However, the proposed nodification did not alter the limtation
on the Association's right to file and process a grievance in its
own nane. The lead opinion's bad faith bargaining analysis did
not turn on a finding that the District took an inflexible
position in bargaining but, rather, on the District's insistence
on the inclusion of a nonmandatory subject in the contract. This
argunent, therefore, is rejected.

The District next argues that it did not insist to inpasse;

rather, it contends the Association insisted to inpasse because

3The I ead opinion erroneously refers to section 13.425 on
page 4. The appropriate contract section, 13.415, was
appropriately cited on page 3. This citation error is not
pertinent to the District's argunent.
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t he Associ ation sought to change an existing provision in the
contract. The District argues that the Association had

conprom sed on this issue in the past and could have done so
during negotiations. Furthernore, the District contends that the
Associ ation requested the inpasse determnation. This argunent,
too, nust fail. First of all, this is not a factual issue. The
guestion is not who actually requested an inpasse determ nation,
nor is it a question of whether the issue was addressed in the
parties' previous contract. At the point of inpasse, the parties
must relinquish all nonmandatory subjects of bargaining and a
failure to do so gives rise to a bad faith bargai ning charge.
Insisting to inpasse that a nonmandatory subject be included in
the contract is a per se violation of the duty to bargain in good

faith. (Lake Elsinore School District (1986) PERB Deci sion No.

603.) Once the Association communicated its refusal to include
t he nonmandatory subject and the parties entered inpasse
procedures, the D strict was obligated to relinquish this item

(See NLRB v. Woster Division of Borg-Warner (1958) 356 U.S. 342

[42 LRRM 2034, 2037 (an enployer's good faith in negotiating on
mandat ory subjects "does not |icense [it] to refuse to enter into
agreenents on the ground that they do not include sone proposal
which is not a mandatory subject of bargaining"); see also,
Morris, The Devel opi ng Labor Law, p. 847 ("EHther party may
bargain about a permssive topic as if it were a nmandatory

subject wthout losing the right, at any tine before agreenent is



reached, to take a firmposition that the matter shall not be
included in a contract between the parties.").)

The District's third argunment alleges that the |ead opinion
failed to consider that the parties' bargaining history reflected
that they had al ways considered the issue of the Association's
right to grieve in its own nanme to be part of grievance
procedures and, hence, a nmandatory subject of bargai ning.

Whet her the parties' past bargaining history reflects that they
considered the matter to be a part of grievance procedures is
irrelevant. Therefore, omssion of the parties' prior collective
bargai ning history was not prejudicial. Wether a subject is
within the scope of representation is a |legal determ nation that
nmust be nmade by the Board. FErrors of |law are not a proper ground
for reconsideration pursuant to Regul ation 32410, subdivision

(a).

In its fourth argunment, the District contends that there was
no factual support for the conclusion in the |ead opinion and the
concurrence that a limtation on the Association's right to
grieve inhibits the Association's duty to represent. This is not
a factual finding but a legal conclusion interpreting section
3543. 1, subdivision (a) and, hence, not subject to Regul ation
32410, subdivision (a).

The District's final factual argunent alleges that the Board
failed to find that the Association has a right to represent its
menbers within existing contractual nechanisns. This argunent is

i napposite. No factual finding was necessary on this issue in



the lead opinion. \Wether the Association can represent its
menbers who file grievances does not address the issue of whether
the Association's right to grieve in its ow nane is a mandatory
subj ect of bargaining. The argunment nore appropriately addresses
the analysis in the concurrence; however, no factual finding on
this issue was necessary to reach the result in the_concurrence.
The focus of the concurrence is on coIIectiVe action. \Whet her
the Association can grieve on behalf of individuals does not
address the Association's right to take collective action in its
own nane.

The District also argues that the renedy inproperly required
it to accept the Association's proposal on "Association Rights."
It contends that the "proper"” renedy for a bargaining violation
is for a bargaining order. If the existing order is to remain,
the District seeks an additional order to expressly require the
parties to bargain over procedures for Association grievances.

It contends that issues have arisen over the statute of
[imtations on Association grievances, the level at which an
Associ ation grievance should be filed, and the factua
under pi nnings of the grievance. To bolster its argunent that the
existing order is causing confusion, the D strict submts the
decl aration of an assistant superintendent and noves to reopen
the record to admt this declaration.

First, the renmedy adopted is virtually identical to that
proposed by the adm nistrative |aw judge (ALJ); therefore, the

District was on notice of the possibility of this type of renedy



when it filed its exceptions. Secondly, the alleged problens are
nore appropriately addressed in conpliance proceedings. The
procedures for processing Association grievances, like the
procedures for processing other grievances, renmain a mandatory
subj ect of bargaining. The Association's grievances should be
processed in the sanme manner currently required by the existing
contract. Nothing in the Board' s order suggests otherw se. |If
the Association fails to adequately conply with appropriate
procedures, the District is entitled to take the same neasures it
woul d take with any other grievance. W, therefore, decline to
nmodi fy the order and to reopen the record to admt the
declaration of a District assistant superintendent.?

The District also alleges six errors of lawin the |ead and
concurring opinions. These are purely legal issues and, hence,
not proper grounds for a request for reconsideration under PERB
Regul ati on 32410, subdivision (a).

Finally, the District incorporates all of the argunents it
raised in its initial exceptions to the ALJ's proposed deci sion.
It does so for the benefit of the Board nenbers who did not
participate in the original decision. The D strict recognizes
that it does not have a right to have full Board participation
(California State University (SUPA) (1984) PERB Deci sion No.

351a-H, at p. 3); however, it argues that, because the decision

‘The declaration is neither relevant nor necessary to the
resolution of the case. Furthernore, this information was
avail able at the tine that the exceptions were filed. It is,
therefore, not newy discovered nor evidence which was not
previously available. (PERB Reg. 32410, subd. (a).)
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contai ned three divergent anal yses, the full Board should
participate in order to prevent conflicting results when the
issue is addressed in simlar cases currently pending before the
Board. Section 3541, subdivision (c) permts any Board nenber to
participate in any case pending before the Board; As in al
cases, all Board nenbers had an opportunity to participate in
this case. The request for full Board consideration is,
t herefore, denied.
ORDER

The South Bay Union School District's request for
reconsi deration of PERB Decision No. 791, its request for ful
Board participation, and its request to reopen the record are

her eby DENI ED.

Menber Camilli joined in this Decision.

Chai r person Hesse's di ssent begins on page 9.



Hesse, Chairperson, dissenting: Contrary to the majority's
conclusion that the South Bay Union School District's (D strict)
argunent on reconsideration that the Southwest Teachers
Associ ation (Association) insisted to inpasse is not a factua
issue, | find that the issue of whether the District or
Association insisted to inpasse to be pure factual issue. The
majority argues that the District, by failing to relinquish the
nonmandat ory subject once the Association comuni cated its
refusal to include the nonmandatory subject in the collective
bar gai ni ng agreenent, engaged in bad faith bargaining. To reach
this conclusion, one nust examne the facts of this case.

As stated in nmy dissent in South Bay Unign _School District

(1990) PERB Decision No. 791, at pages 29-36, | find that there
was no evidence presented that the District insisted to inpasse
on the Association's agreenent to a counterproposal on a
nonmandatory subject. Rather, the record shows that the
Associ ation, not the District, insisted to inpasse on the
inclusion of the initial grievance rights proposal.

Pursuant to PERB Regul ati on 32410(a)',1 | would grant the
District's request for reconsideration on the basis that the

majority erroneously found that the District insisted to inpasse.

'See page 2 of majority opinion for text.
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